I. INtROdUctION
More than sixty-five years have passed since the Universal Declaration of Human Rights proclaimed the right of all humans "to a standard of living adequate for the health and well-being of himself and his family." 1 In the years since, while millions of preventable deaths occur each year, the right to health has been enshrined in numerous international and regional human rights treaties, as well as in the constitutions of over 115 countries. Human rights and health are now inextricably linked as normative and legal matters.
Human rights scholars and practitioners, in turn, have endeavored to define and effect the right to health, at times making remarkable progress, like when activists successfully challenged the South African Ministry of Health for not making drugs to prevent mother-to-child transmission of HIV widely available to the population in Minister of Health and others v. Treatment Action Campaign and others.
2 At other times, advocates have encountered frustration, stagnation, and even retrogression, like when Haiti's citizens recently confronted a devastating cholera outbreak that the government and international community could not swiftly address.
3 Notably, the right to health's boldest expressions have often appeared in the world's poorest and most unequal settings, while wealthier countries have frequently rejected positive framings of the state's duties to its own citizens.
Advancing the Human Right to Health provides an insightful retrospective on the right to health advocacy and a foreshadowing of what is to come. 4 With authors who offer a broad view of conflicts that exist in international health discourse, such as the tensions that persist between public health and human rights, the book provides a refreshing opportunity to more closely analyze and potentially resolve those conflicts. Various authors also describe how the right to health has been used to remedy specific injustices at the country and community levels, allowing for cross country and experiential learning. Finally, the volume concludes by wrestling with key issues of concern for the next generation of right to health norm-setting, including the challenge of reconciling property rights with the right to share in scientific advancement, the important role of health workers as both duty bearers and rights holders, and the need to realize the right to health in emergency or disaster settings. In all, the volume assembles the voices and perspectives of some of the key implementers of right to health programming over the past several decades for an illuminating and refreshingly honest (albeit at times sobering) assessment of the movement's triumphs and shortcomings.
II. thE RIght tO hEalth IN PERSPEctIVE
Section One of Advancing the Human Right to Health seeks to define the right to health, its importance, and the key strategies that have been used to promote the right. Providing the first discussion of a tension that runs deep within human rights conversations-that is, clarifying whether the term "human rights" refers to legal claims, moralistic claims, or bothSteven P. Marks introduces the enormous challenges that have emerged in measuring the attainment of health rights. The right to health, Marks contends, must entail something more than mere measures of biostatistical markers. It must also document progress in achieving distributive justice and other normative goals like autonomy of thought and action.
5
What Marks does not discuss directly, but which emerges from his chapter, is the performativity of health statistics surrounding right to health programming. That is, governments, NGOs, and other players have learned to cater their programming to achieve right to health benchmarks, at times superficially, and at times skewing or obfuscating the attainment of wider health progress. That risk of superficially meeting "targets" remains endemic to right to health practice. Subsequent chapters in this Section discuss how the right to health has been put to use, including through progressive litigation and policies like the Free Health Care Initiative for mothers and small children in Sierra Leone. In the case of right to health litigation, Oscar A. Cabrera and Ana S. Ayala point out that even the most successful health rights cases give rise to a set of concerns regarding the democratic legitimacy of courts to determine health policy. 6 There is a real risk that courts may subvert the efforts of other branches to craft pragmatic policy in this area, and thus the authors examine how deferential courts should be to legislative and executive branches of government on health issues. The authors also interrogate the representative legitimacy of individual litigants to reflect a broader collective group of society while presenting conflicting evidence about whether litigation has indeed improved health equity.
7 They note that, ultimately, even where courts are effective, "Implementa- The initial chapters in Section One illuminate tensions that exist between the right to health and public health more broadly. As Helena Nygren-Krug explains, while the public health community has embraced a range of models that "have 'the imprint' of human rights, the language of human rights still remains foreign."
9 Public health officials often view human rights work as adversarial and activist, as compared to their own collaborative and evidence-based work. In similar ways, rights conversations have at times skewed resources towards addressing hot button topics, like antiretroviral drugs for HIV, rather than broader and more holistic health programs.
The authors in these sections are astutely aware of how human rights framing, while capable of vindicating certain individuals' needs, may also fall short of more expansively addressing broken health systems. They touch upon the most challenging constraints to affecting the right to health. For example, as Ariel Pablos-Mendéz and Lesley Stone explain in Chapter 4, non-communicable diseases now exact the largest toll on public health systems, being responsible for more deaths worldwide than all other causes combined.
10 Yet human rights advocates and human rights-sensitive donors continue to most generously fund communicable and infectious diseases like HIV/AIDS and malaria. Further, the shifting landscape of non-state power brokers, from pharmaceutical companies to international donors, introduces a number of interests that are not immediately subject to human rights' responsibilities. Human rights, as a field of law, has yet to fully grapple with how to meaningfully include these non-state actors in discussions of responsibility.
Other doctrinally challenging questions remain as well, including how to define benchmarks of progress and how to measure the "progressive realization" of the right to health as treaties like the Covenant on Economic, Social, and Cultural Rights require.
11 Ultimately, Eric A. Friedman and Lawrence O. Gostin suggest that the global community double down on its right to health approaches, pushing harder to make gains. They suggest a new framework convention on health to achieve a number of goals, such as increased incorporation of right to health obligations and principles into national laws and policies, improvement of impact litigation, and greater empowerment of communities to rise up and claim their right to health. This is an ambitious proposal for an overhaul of right to health approaches; however, it is not entirely clear how this new approach will overcome the same shortcomings that have plagued past human rights practice.
More importantly, the authors propose a treaty that would boldly reflect the voices and needs of the community members it would serve. As they presciently note, such a treaty must speak to the realities of slum-dwellers who live near centres of power yet lack 
III. thE RIght tO hEalth IN actION
Section Two of Advancing the Human Right to Health offers compelling case studies that describe efforts to meet the right to health in particular country contexts. From Haiti to South Africa, China to the United States and beyond, the authors present a tapestry of often-divergent right to health approaches. Reflecting a range of underlying political, social, and economic orders, these approaches also have different success rates. Donna J. Barry and her co-authors illustrate through the case of Haiti that a mere legal commitment to the right to health is insufficient to move the dial. While Haiti's government has ratified various international treaties guaranteeing the right to health and has enshrined it in its own constitution, in practice the government has poorly fulfilled this right. This is due to what the authors describe as "centuries of political turmoil, interference of other states, and an inordinately high percentage of foreign assistance and provision of care by international partners." 13 Haiti's citizens have experienced the tragic effects of intransigence in various ways, including during a devastating cholera epidemic that swept the country from 2010 to 2012. Here, we see that rights, even as legal commitments and tools, fall short where governments are ill-equipped to govern and formulate better policies.
Raymond A. Atuguba provides a more hopeful lens into tangible accomplishments of right to health practitioners in Ghana. There, the government has implemented a landmark National Health Insurance Scheme that aims to insure all persons in the country. The insurance benefits package covers 95 percent of the country's disease burden, and by 2007, 47 percent of the population had registered for health insurance.
14 Although the government is still working to address accessibility, quality control, and financial sustainability of the insurance scheme, Ghana provides a hopeful picture of how a government can design rights-sensitive health care financing. 15 In South Africa, litigation has helped define the contours of the right to health and the government's corresponding obligations. According to authors Charles Ngwena, Rebecca Cook, and Ebenezer Durojaye, the South African government confronts a disease burden from communicable diseases like HIV, diseases related to poverty and challenges of development, chronic diseases such as diabetes, and injury and violence. 16 The China's example suggests the need for human rights law to be in close conversation with other areas of law that affect health, including administrative law and procedural law. As Philip D. Chen and Di Wu describe, the Chinese government has confronted health challenges emerging as its vast population experiences rapid development. Despite ratifying key international human rights treaties that protect the right to health, and despite having its own General Principles of Civil Law stating that "Citizens shall enjoy the rights of life and health,"
18 China has seen food security and food safety emerge as key health issues in recent years. The country is working to establish a regulatory system that protects the food supply from contamination and economically induced adulteration of food products. 19 Yet, citizens are oftentimes hampered in contesting rights violations, as political authorities prioritize the need to maintain harmony in society over the fair adjudication of claims. 20 While China has made dramatic improvements in its health statistics, as long as citizens lack fair and accessible remedial channels, the right to health will continue to ring hollow.
Alicia Ely Yamin and Jean Connolly Carmalt discuss the progress and shortcomings of the United States in remedying the dramatic health disparities that the nation confronts. The United States, as the most affluent country in the world, spends more money on health care on a per capita basis than any other country. nondiscrimination. Can a right to health approach include non-rights-based strategies? What might we learn from the experience of countries who have endeavored to improve health through alternative, non-rights-based framings?
In this chapter, as in others throughout this Section and volume, one wishes that the authors could be in conversation with one another. It is left to the reader to extract the common themes of challenges and opportunities. In their own case studies, the authors lament the limited legal duties that human rights impose on states alone. Indeed, the real right to health power brokers are often private or international actors who hold the purse strings or other influence. Separately, many of the authors note that the naming and shaming of human rights can be alienating; instead, they paint hopeful pictures of constructive rights-based partnerships (between government and citizens, and otherwise) that have made a difference. Overall, the country case studies reflect a struggle to measure progress, particularly against the backdrop of the "progressive realization" framework. These tensions resonate through the chapters and merit deeper dialogue.
IV. thE RIght tO hEalth: challENgES aNd OPPORtUNItIES
The final section of the volume consists of eleven chapters highlighting key constraints and opportunities that right to health practitioners have confronted.
Here, the experts weigh in on challenges ranging from HIV/AIDS to tobacco control, women's health, health workforce issues, access to medical technology, genomics, and disaster and emergency settings, among other topics. The chapters reveal how earlier health challenges that served as rallying cries for the right to health, such as HIV/AIDS and women's reproductive rights, persist to this day. At the same time, a new landscape of public health issues has emerged within the ambit of a right to health framing. Among the challenges presented by these issues is the importance of designing contextually-and culturally-appropriate right to health programs that reflect the particular values and needs of the communities that they serve. For example, the reader finds vivid examples of failed malaria programs that were not culturally acceptable
22
-in Ghana, some community members have refused to use white mosquito nets out of superstitions about ghosts, while in Kenya, nets were used for fishing purposes.
23
In addition, the cooption of rights language and competing claims of rights complicate implementation. In the case of tobacco control, the tobacco industry has leveraged the language of fundamental rights to contest legal restrictions on smoking. 24 Similarly, in promoting access to medical products, vaccines, and medical technologies, the right to "enjoy the benefits of scientific progress and its applications" 25 conflicts with the right to "the protection of the moral and material interests resulting from any scientific, literary or artistic production." 26 Property rights stand in tension with rights to access health care innovations. Within the same human rights convention, a seeming contradiction exists when considering how to meaningfully provide access to medical commodities. 27 The adversarial framing of "rights"-and corresponding duty-bearers-has proven to be alienating and counterproductive in certain settings. Indeed, as authors Stephen P. Marks and Adriana L. Benedict discuss, pharmaceutical companies could serve as powerful partners in realizing the right to health. 28 According to former Special Rapporteur on the right to health Paul Hunt, such companies can recognize the importance of human rights in their corporate mission statements and publicly commit to contributing to research and development, as well as to respecting developing countries' rights to take advantage of international trade provisions that facilitate enhanced access to medical technology. 29 In the case of health workers, José M. Zuniga and Imane Sidibé powerfully highlight how health workers can act as both duty-bearers (being agents of the state on the front-lines of service delivery) and rights-holders (subjected to workplace discrimination and other potential rights infringements). Given the highly local and personalized relationships that exist around health care delivery, breaking apart the stark state-citizen divide in human rights conversations becomes important.
In tackling many of these issues, the language of human rights has emerged as a powerful common vocabulary. 30 It has clearly facilitated funding and common understanding across community, regional, and national boundaries. Yet the authors of these chapters at times use the term "human rights" loosely, without clearly delineating whether they are invoking rights as legal principles, grounded in international or domestic law, or whether they refer to human rights as normative commitments that should inspire action. This distinction is an important one, as it underlies the questions of: why human rights are uniquely situated to resolve health challenges; and how specifically human rights may do so.
Rights may, as moral claims, rally countries to action and inspire non-state actors to contribute to a globally-oriented mission to advance health. Or rights may serve as legal commitments that nation states make in international treaties, with the corresponding obligation to incorporate those commitments into their own domestic law. Or rights may serve as truly binding law on governments, who must abide by their own commitments. As Zuniga and Sidibé powerfully note: "To the extent that people believe in them, rights achieve the cultural and social legitimacy which alone confers real power behind the concept of a human right. Without a strong prior commitment to the right, there can be no progress." 31 This prescient insight suggests a circularity to right to health movements and a
